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Where s p e c i f i c a t i o n s  r e q u i r e  t h a t  d u c t  b e  c l e a n e d ,  
b i d  t h a t  s t a t e s  p r i c e  is  b a s e d  o n  t h e  d u c t s  b e i n g  
c leared  is a m b i g u o u s  a n d - s h o u l d  be  rejected a s  
n o n r e s p o n s i v e .  

The C h e s a p e a k e  a n d  Potomac T e l e p h o n e  Company ( C & P )  
p r o t e s t s  t h e  r e j e c t i o n  of i t s  b i d  u n d e r  i n v i t a t i o n  f o r  b i d s  
( I F B )  No. DAMD17-85-BO041, i s s u e d  by t h e  D e p a r t m e n t  o f  t h e  
Army f o r  i n s t a l l a t i o n  of a n  u n d e r g r o u n d  t e l e p h o n e  c a b l e  
s y s t e m  a t  F o r t  D e t r i c k ,  M a r y l a n d .  C&P p ro te s t s  t h e  Army 's  
r e j e c t i o n  o f  i t s  l o w  b i d  a s  n o n r e s p o n s i v e .  W e  d e n y  t h e  
p r o t e s t .  

C & P ' s  b i d  was i n i t i a l l y  re jected b e c a u s e  i t  f a i l e d  t o  
a c k n o w l e d g e  amendment  N o .  0 0 0 1  to  t h e  IFB. T h i s  amendment 
r e q u i r e d  t h e  r e m o v a l  of some e x i s t i n g  cab le .  CLP c o n t e n d s  
t h a t  t h e  amendment  was n o t  ma te r i a l  a n d  t h e r e f o r e  i ts 
f a i l u r e  t o  a c k n o w l e d g e  t h e  amendment  s h o u l d  b e  w a i v e d  a s  a 
m i n o r  i n f o r m a l i t y .  

I n  i t s  r e p o r t  t o  o u r  O f f i c e  c o n c e r n i n g  t h e  p r o t e s t ,  t h e  
Army h a s  t a k e n  t h e  p o s i t i o n  t h a t  C & P ' s  b i d  was n o n r e s p o n -  
s i v e  n o t  o n l y  f o r  i t s  f a i l u r e  t o  a c k n o w l e d g e  t h e  amendment ,  
b u t  a l s o  b e c a u s e  C & P  q u a l i f i e d  i t s  b i d  by s t a t i n g  i t s  p r i c e  
" i s  b a s e d  o n  t h e  d u c t s  b e i n g  cleared." The  I F B  s p e c i f i c a -  
t i o n s  i n  s e c t i o n  3.8.18 i n s t r u c t e d  t h a t :  " P r i o r  t o  p u l l i n g  
i n  t h e  a b o v e - m e n t i o n e d  u n d e r g r o u n d  c a b l e ,  rod a n d  c l e a n  t h e  
d u c t  s p e c i f i e d  f o r  u s e  i n  a c c o r d a n c e  w i t h  d r a w i n g .  . . .I1 

I t  is  c l ea r  t h a t  t h e  c o n t r a c t o r  is r e q u i r e d  t o  c l e a r  t h e  
d u c t  b e f o r e  i n s t a l l i n g  t h e  U n d e r g r o u n d  t e l e p h o n e  c a b l e .  

C&P a r g u e s  t h a t  t h e  l a n g u a g e  i t  u s e d  m e r e l y  d o c u m e n t e d  
i n f o r m a t i o n  p r o v i d e d  t o  C & P  d u r i n g  t h e  s i t e  i n s p e c t i o n  by 
t h e  Army r e p r e s e n t a t i v e ,  a n d  was i n t e n d e d  t o  c l a r i f y  C & P ' s  
u n d e r s t a n d i n g  o f  b i d  r e q u i r e m e n t s  a n d  n o t  to impose  a d d i -  
t i o n a l  c o n d i t i o n s  o n  t h e  s e r v i c e s  r e q u e s t e d .  I t  is n o t  
c l e a r  w h a t  C&P means  by  t h i s  a r g u m e n t .  C&P may b e  c o n t e n d -  
i n g  t h a t  t h e  l a n g u a g e  was m e a n t  as a n  a c k n o w l e d g m e n t  of t h e  
w o r k  e n c o m p a s s e d  i n  amendment  N o .  0 0 0 1  to  t h e  I F B .  The  
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l a n g u a g e  C&P u s e d ,  h o w e v e r ,  is f a r  f r o m  a c lear  s t a t e m e n t  o f  
a c k n o w l e d g m e n t .  W h i l e  i t  is i n d e e d  p o s s i b l e  t h a t  C&P was 
o n l y  i n t e n d i n g  t o  a c k n o w l e d g e  t h e  amendmen t ,  it is a l so  
p o s s i b l e  t h a t  t h e  broad l a n g u a g e  u s e d  was i n t e n d e d  t o  d e a l  
w i t h  more t h a n  t h e  amendmen t  i t s e l f .  T h i s  is so b e c a u s e  t h e  
s p e c i f i c a t i o n s  r e q u i r e d  c l e a r i n g  more t h a n  5 0 0 0  feet  o f  
d u c t ,  w h i l e  t h e  amendmen t  d e a l t  o n l y  w i t h  r e m o v i n g  e x i s t i n g  
cab le  f r o m  a 7 5 0  f o o t  l e n g t h  o f  d u c t .  A l s o ,  c l e a r i n g  t h e  
d u c t  i n c l u d e s  more t a s k s  t h a n  r e m o v i n g  e x i s t i n g  cab le ,  e:g. ,  
r e m o v i n g  o b s t r u c t i o n s  o f  h e  d u c t  c a u s e d  b y  t h e  i n f i l t r a t i o n  
o f  d i r t  a n d  p u s h i n g  a rod t h r o u g h  t h e  d u c t .  M o r e o v e r ,  C & P ,  
i t s e l f  does n o t  e x p l i c i t l y  i n d i c a t e  t h a t  i t  was aware o f  t h e  
e x a c t  c o n t e n t s  o f  amendment  0001  when i t  s u b m i t t e d  i t s  b i d .  
T h u s ,  w e  a re  n o t  i n c l i n e d  t o  r ead  C & P ' s  l a n g u a g e  a s  s i m p l y  
a c k n o w l e d g i n g  t h e  amendmen t .  C o n s e q u e n t l y ,  w e  m u s t  c o n s i d e r  
w h a t  o t h e r  e f f e c t  C & P ' s  l a n g u a g e  h a d  o n  i t s  b i d .  

T o  be r e s p o n s i v e ,  a b i d  a s  s u b m i t t e d  m u s t  r e p r e s e n t  a n  
u n e q u i v o c a l  o f f e r  to  m e e t  t h e  IFB s p e c i f i c a t i o n s .  Sabre- 
l i n e r  Corp . ,  64 Comp. Gen.  3 2 5  ( 1 9 8 5 ) ,  8 5 - 1  C.P.D.  11 280. 
I f  t h e  b i d  is s u b j e c t  t o  more t h a n  o n e  r e a s o n a b l e  i n t e r p r e -  
t a t i o n ,  u n d e r  o n e  o f  w h i c h  t h e  b i d  i s  n o n r e s p o n s i v e ,  t h e  b i d  
m u s t  be r e j ec t ed  as  n o n r e s p o n s i v e .  S o l e n e r g y  Corp . ,  
B-208111.2 ,  O c t .  8 ,  1 9 8 2 ,  82 -2  C.P.D. I[ 318. 

I t  is  a p p a r e n t  t h a t  t h e  d u c t  c l e a r i n g  r e q u i r e m e n t  i s  a 
mater ia l  i t e m  o f  w o r k  a n d  t h a t  t h e  e x t e n t  o f  c l e a r i n g  n e e d e d  
i s  a c o n t i n g e n c y  i t e m  f o r  w h i c h  a c o n t r a c t o r  i s  s u p p o s e d  to  
a s s u m e  t h e  r i s k  u n d e r  t h e  c o n t r a c t .  I n  t h i s  case,  a l t h o u g h  
C & P ' s  s t a t e m e n t  i n  t h e  b i d  s c h e d u l e  c o u l d  mean t h a t  C&P w i l l  
c lear  t h e  d u c t s  a n d  t h e  b i d  p r i ce  i n c l u d e d  t h i s  w o r k ,  i t  
c o u l d  a l s o  mean t h a t  t h e  d u c t s  m u s t  be c leared  b e f o r e  C&P 
b e g i n s  w o r k  a n d  t h a t  t h e  b i d  p r i ce  d o e s  n o t  i n c l u d e  c l e a r i n g  
t h e  d u c t s .  T h i s  w o u l d  r e m o v e  a p o t e n t i a l  c o n t i n g e n c y  f r o m  
C & P ' s  b i d  p r i c e  w h i c h  o t h e r  b i d d e r s  i n c l u d e d  i n  t h e i r  b i d  
p r i c e s .  Under  t h i s  i n t e r p r e t a t i o n ,  C & P ' s  b i d  c l e a r l y  w o u l d  
b e  n o n r e s p o n s i v e .  S i n c e  C & P ' s  b i d  is  s u b j e c t  t o  t w o  
i n t e r p r e t a t i o n s ,  o n e  of w h i c h  w o u l d  m a k e  t h e  b i d  n o n r e s p o n -  
s i v e ,  w e  c o n c u r  t h a t  i t s  b i d  was n o n r e s p o n s i v e .  

I n  l i g h t  o f  o u r  c o n c l u s i o n  t h a t  t h e  s t a t e m e n t  i n  C & P ' s  
b i d  m a k e s  t h e  b i d  n o n r e s p o n s i v e ,  w e  n e e d  n o t  c o n s i d e r  C&P's 
f a i l u r e  t o  a c k n o w l e d g e  amendment  No. 0 0 0 1 .  T h e  p r o t e s t  is 
d e n i e d .  
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